89. THE HOONDAMAL CASE AGAIN1
The Supreme Court had another opportunity of deciding upon a
point arising out of the Dealers' Licenses Act of Natal This time it was
a review of the decision, some time ago published in these columns, of the
Town Council of Durban, confirming that of the Licensing Officer, who
refused to register the transfer of Mr. HoondamaPs licence from Grey Street
to West Street. The judgment given by the learned Chief Justice is most
disappointing. It may be in accordance with law but certainly not with
justice or equity. The obvious answer to this is that judges have to inter-
pret and not to make law, but we respectfully think that it must be a
serious state of law if it does not provide a remedy for an admitted evil.
The Licensing Officer has extensive powers with reference to granting of
licences to trade in the Colony, The learned Chief Justice said that, under
the law, he was not to exercise judicial discretion. It, therefore, amounts
to this, that the Licensing Officer may, in order to spite a personal enemy,
decline to grant him his licence, and the Courts would be powerless to
intervene. The dividing line between political animus and personal en-
mity, so far as such cases are concerned, is very narrow. The Dealers'
Licenses Act is an administrative enactment. It is not a politicallaw, in
any sense of the term. In not granting the licence to Mr. Hoondamal, the
Licensing Officer has been undoubtedly guided by political animus against
the class to which the appellant belongs. Indeed, he has said so in his
reason, which is that it was not advisable to grant further licences to Asia-
tics in West Street. However, the mischief is done. The highest tribunal
in the country has felt itself powerless to correct the evil. Every Indian
licence is at stake; and if there is to be any relief secured, British Indian
merchants must gird up their loins, rise to the occasion, and carry on cea-
seless warfare until the disgraceful Act is blotted out of the Statute-book.
Representations must be made to the Government, to the local Parlia-
ment, and to the Colonial Secretary, inviting their'attention to the matter.
If the local Parliament, whose members, in the words of the late Sir John
Robinson, are trustees for the unrepresented British Indians, would not
listen, the India Office, which is the paramount trustee for the millions
of India, should intervene and induce Natal to grant the very small mea-
sure of justice to which Indians are entitled. The late Mr. Harry Escombe,
at the time of introducing the Bill, said that the success of the measure
would depend upon the moderation with which ~the powers given under
the Act were used, and that, if the local authorities failed to exercise their
powers moderately, they might have to be taken away. The Act has been
in operation for over eight years, and no one can deny it has been capri-
ciously enforced on many an occasion, and it has always hung like Damo-
l Vide "Hoondamal's Licence", VoL IV, pp. 277-9 and 301.